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1. INTRODUCTION

I Few, if any, political debates kindle stronger convictions and more impassioned activism than

abortion.! Every year, approximately 50,000 abortion activists assemble at the annual "March for
Life" in Washington.2 Members of Congress are inundated with calls and letters from constituents
expressing their views on abortion . The entrances of abortion clinics across the country are

routinely blockaded by picket lines of protesters 2 Still other activists channel their convictions
through service, ranging from volunteering at pro-life counseling clinics to caring for foster

children. While most abortion activists choose peaceful demonstration, the sad reality is that a
small group of extremists consider aggression to be the most desirable solution. This growing
proclivity toward aggression has given rise to a disturbing increase in violence against abortion
providers and clinics in recent years.

52 Concomitantly, society has undergone another phenomenon: the growth of the Internet. The
number of Internet users has doubled in every year since 19937 and today has burgeoned to
approximately 200 million worldwide.® Like many controversial debates, abortion has found its way
into cyberspace.? A quick Internet search will reveal countless newsgroups, listserves, and websites

championing pro-life and pro-choice propaganda.ﬁ Another consequence of the Internet, however,
has been the emergence of websites and discussion groups presenting views that many find

abhorrent.!! According to the Southern Poverty Law Center, a leading monitor of hate speech on the

Web, the number of websites featuring hate speech has ballooned from one in 1995 to 250 today.E
These developments test our commitment to the First Amendment, an essential cornerstone upon
which our democracy rests, > as they may force us to tolerate websites that most find repulsive in

the name of free speech.!4
3 These two forces, the increase in violence toward abortion providers and the constitutional call
to protect cyberspace speech, recently came to a head in a lawsuit surrounding a controversial anti-
abortion website. This website, commonly known as the "Nuremburg Files," provided a list of

abortion doctors with personal information in a manner that some have considered tantamount to a

"hit list."!> In response, a coalition of pro-choice organizations and physicians listed on the
"Nuremburg Files" brought action against several pro-life organizations and individuals associated

with the website, alleging that the website constitutes a threat to their safety.f On February 2, 1999,
the plaintiffs prevailed in the first round of the battle, winning a $107 million jury verdict in Planned

Parenthood v. American Coalition of Life Advocates. 17 An appeal from the defendants seems



imminent.'8 In fact, some believe this case invokes sufficiently serious constitutional implications to
make its way to the United States Supreme Court.!?

¢ The aim of this Note is to examine standards of First Amendment scrutiny as applied to the
"Nuremburg Files." This Note argues that the "true threat" standard, as applied by the jury, is an
improper standard of review. Although the jury ruled in favor of the plaintiffs, the verdict relied on
an erroneously articulated "true threat" standard and thus stands in serious peril of being reversed on
appeal. Instead, some have suggested that more appropriate review resides in the incitement
standard. Yet, this Note concludes that the "Nuremburg Files" website still survives constitutional
muster under the incitement standard.

" Part I begins by offering a concise history of Planned Parenthood v. American Coalition of Life

Advocates. 20 Then, Part III evaluates the "true threat" standard as developed by Warts2! and its
progeny. This Part proceeds to examine the standard as articulated in the jury instructions. Part 111
reveals several major errors in the judge's representation of the "true threat" standard and concludes
that, under a properly-articulated "true threat" standard, the website should receive First Amendment

protection. In Part IV, this Note turns its attention to an alternative standard for First Amendment
1,22
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scrutiny, Brandenburg'sZ~ incitement standard. Part IV concludes that the incitement standard
protects the "Nuremburg Files." In conclusion, this Note proposes the creation of a modified
standard that is responsive to the demands of the Internet.

II. BACKGROUND ON PLANNED PARENTHOOD V. AMERICAN COALITION OF LIFE ACTIVISTS

6 Pro-life activist Neal Horsley created the "Nuremburg Files" as part of his Christian Gallery

website23 under the purported rationale of maintaining a list of abortion providers to facilitate their
prosecution when abortion is criminalized 24 Horsley first posted the "Nuremburg Files" on the
Internet in January 19972 and the website eventually listed about 200 "abortionists."2° Branding
these abortion providers as "baby butchers,"2’ the website supplied extensive personal information,
including pictures, addresses, spouses' names, and phone numbers 28 This information was situated
below what resembled blood dripping from the website's logog and near a bloodied cartoon

punctuating its screaming headlines about baby killers 39 When a doctor listed on the page was

killed, the website's operators immediately struck through the doctor's name; when a doctor was
31

injured, the operators printed the name in gray.
7" In 1995, two abortion clinics, Planned Parenthood of the Columbia/Williamette and Portland
Feminist Women's Health Center, along with five individual physicians, brought action against pro-
life activists claiming their statements in certain posters and other documents constituted "true

threats" to the plaintiffs' lives.32 Alleging that these threats violated the Freedom of Access to Clinic
Entrance Act of 1994 (FACE)§ and the Racketeer Influence and Corrupt Organizations Act

(RICO) 34 the plaintiffs sought damages and injunctive relief.>> The defendants, who included the
American Coalition of Life Activists, the Advocates for Life Ministries, and individuals active in

those organizations,ﬁ responded by asserting First Amendment protection 37 Horsley, the creator of

the "Nuremburg Files," was not named in the suit, although the individual defendants were alleged

to have been associated with the website and to have helped operate it.3® For that reason, the
"Nuremburg Files" was included as part of the alleged threats against the plaintiffs.

8 1In his jury instructions, U.S. District Judge Robert Jones relied on the "true threat" standard. In
short, Judge Jones informed the jury that to move on to the issue of FACE and RICO violations, the

jury must first conclude that the posters and website were "true threats," hence unprotected by the
First Amendment.3® Applying these instructions, the jury concluded that the defendants' actions



constituted "true threats" that violated FACE and RICO, and awarded a $107 million judgment.@
Immediately following the verdict, the defendants vowed to appeal to the Court of Appeals for the

Ninth Circuit.*!
" On February 25, 1999, Judge Jones upheld the jury verdict in a strongly worded endorsement,
proclaiming that the "Nuremburg Files" and the anti-abortion posters were "blatant and illegal

communications of true threats to kill."*2 Concluding that the plaintiffs lacked an adequate remedy

of law.*3 J udge Jones issued a permanent injunction banning the defendants from threatening the
doctors and clinics in any manner, including contributing to the website or producing additional

posters a4 Judge Jones defended the need for injunctive relief by contending, "Each day, plaintiffs'

lives are endangered because of defendants' unlawful threats against them."* According to the
n46

judge, "Monetary relief alone cannot address this harm.

III. THE "NUREMBURG FILES" AND THE "TRUE THREAT" STANDARD
$10° This Part considers whether the "Nuremburg Files" should be constitutionally protected under
the "true threat" standard. First, it takes a close look at Judge Jones's articulation of the standard in
his jury instructions. Next, this Part examines the "true threat" standard as created by the Supreme
Court and developed subsequently by lower courts. A comparison of the jury instructions with the
appropriate standard reveals several serious flaws in Judge Jones's instructions. These flawed
instructions may have adversely influenced the jury; this Part concludes that a properly-articulated
"true threat" standard affords constitutional protection for the "Nuremburg Files."

A. The Standard Articulated in the Jury Instructions
11 In his jury instructions, Judge Jones defined a "true threat" as occurring "when a reasonable
person making the statement would foresee that the statement would be interpreted by those to

whom it is communicated as a serious expression of an intent to bodily harm or assault."*” The
judge stressed that this standard does not look at the intent or motive of the defendants, but what a
reasonable person would have foreseen:

[E]ven if you believe that the defendants did not intend the statements to be threatening,
you must still find those statements to be threats if you conclude that a reasonable
person would have foreseen that those statements, in their entire factual context, would

have been interpreted as statements of an intent to bodily harm or assault 8

In other words, the "test is not the subjective view of the defendants, but the objective view of a
149

reasonable person.
12 Judge Jones's instructions particularly emphasized the need to evaluate the total context and
circumstances of the statements.

The judge offered a very broad definition of context: The word "context" means all of
the facts and information that would have been known to the person making the
statement, including the events surrounding each publication of the statement and the
reaction of the listeners to it. The context in this case may include other posters you
heard about, other statements and actions by defendants and others, the history of anti-

abortion violence, and the reaction of the listeners. . . . The context also includes
evidence of the defendants' motives or intent in creating, preparing or disseminating the
50

statement at issue.



This generously broad definition of context enlarged the scope of activities that could classify as

threats. Judge Jones noted that "[e]ven a statement that is ambiguous, subtle or conditional can
n51

amount to a threat in light of the factual context in which the statement was made.

B. The "True Threat" Standard as Developed by the Courts

$13° The Supreme Court established the "true threat" standard in 1969 in Watts v. United States 22
Robert Watts was convicted of violating an anti-threat statute which prohibited any person from
"knowingly and willfully . . . [making] any threat to take the life of or to inflict bodily harm upon the

President of the United States.">> Watts's alleged threat targeted the life of President Lyndon B.

Johnson during an anti-war protestﬁ The Court emphasized that the statute must be interpreted
within the constraints of the First Amendment, with the distinction made between what is a threat

and what is constitutionally-protected speech.>?

$14 In forging this distinction, the Court examined the context of Watts's statement, and determined

that Watts's words were political hyperbole that fell short of a "true threat.">® Explaining this
political hyperbole exception, the Court emphasized "a profound national commitment to the
principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may
well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public

officials.">” Moreover, the Court noted that the language used in the political arena is often

"vituperative, abusive, and inexact."§ The Court concluded that, taken in context and regarding the
expressly conditional nature of the statement and the reaction of the listeners, Watts's statements
must be interpreted as nothing more than "a kind of very crude offensive method of stating a

political opposition to the President.">”

$15 A concise, per curiam opinion, Watts did not elaborate further on the specifics of the "true
threat" standard.%® At the very least, however, the Court's protection of a statement explicitly
expressing a desire to shoot the president reveals that the "true threat" standard imposes a lofty
hurdle to overcome.

$16 " Although the Supreme Court has never directly returned to the definition of a "true threat,"%!
various lower court decisions have continued to indicate that all but the most egregious threats
receive constitutional protection. One of the most significant decisions in this regard is the Second

Circuit's ruling in United States v. Kelner 9% Russell Kelner was convicted for transmitting in
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interstate commerce a communication containing a "threat to injure the person of another,"”> when

he threatened to assassinate Yasser Arafat prior to Arafat's visit to New York City.ﬁ Kelner made his
threat unambiguously clear during a television interview, boasting that his men were armed and
ready to assassinate Arafat. Kelner even made the bold promise, "We are planning to assassinate Mr.
Arafat"® and explained that "[e]verything is planned in detail"® and "[i]t's going to come off."%7
17 Affirming Kelner's conviction, the Second Circuit elucidated the requirements of the "true
threat" standard. Although the court held that Kelner's actions did not fall under the protective
umbrella of the First Amendment, the Second Circuit's definition of a threat set a high standard to
overcome. Rejecting the argument that Kelner was expressing mere ideas, the court held that his

actions were not protected under the political hyperbole exception of Watts 58 The Second Circuit
further noted that Kelner fully comprehended his threats, transmitting them "knowingly and

willfully."® Perhaps Kelner's most useful pronouncement was its definition of threats that transgress
the bounds of the First Amendment as those "so unequivocal, unconditional, immediate, and specific

as to the person threatened, as to convey a gravity of purpose and imminent prospect of execution . .
n70



I8 Since Kelner, other courts have offered modest modifications to the "true threat" standard. The

Fifth Circuit, first in United States v. Bozemanﬂ and later in United States v. Myers,z held that, to
constitute a threat, a statement in context must "have a reasonable tendency to create apprehension
that its originator will act according to its tenor."’> Most recently, in 1997 the First Circuit set forth a
clear rule for defining a threat in United States v. F ulmer,*

a case reviewing a conviction for

threatening a federal agent 5 In Fulmer, the First Circuit wrote that "the appropriate standard under

which a defendant may be convicted for making a threat is whether he should have reasonably
H76

foreseen that statement . . . would be taken as a threat by those to whom it was made.

S19° Of particular relevance to the "Nuremburg Files" is the recent federal district court decision in
United States v. Baker,z one of the first cases to raise First Amendment issues in relation to the
Internet.”8 At issue in Baker was a story posted on a newsgroup by a University of Michigan student
named Jacob Alkhabaz’® and electronic correspondences between Alkhabaz and another

individual 20 These postings described the rape, torture and murder of a woman, and discussed in
detail Alkhabaz's plans to commit rape at the University of Michigan.ﬁ Indicted with violating 18
US.C.§ 875(C)£Alkhabaz argued that application of this federal anti-threat statute to his email

transmissions pushed the boundaries of the statute beyond the limits of the First Amendment 8

$20 District Court Judge Avern Cohn set forth standards to determine what actions constitute "true
threats." Like prior decisions, Baker demonstrated the high hurdle required under the "true threat"
standard, as well as the reluctance of courts to punish all but the most egregious threats 34 J udge
Cohn reiterated Kelner's standard, writing that, under Warts, "only unequivocal, unconditional and
specific expressions of intention immediately to inflict injury may be punished."§ Applying this
standard, the court held that Alkhabaz's actions were constitutionally protected. In particular, Judge
Cohn wrote that the electronic messages expressing a desire to commit rape were too indeterminate,
as they failed to "refer to a sufficiently specific class of targets."% Similarly, the court held that the
discussion of kidnapping was not "an unequivocal and specific expression of intention immediately

to carry out the actions discussed."?’

21 A glance at Ninth Circuit jurisprudence would also be instructive 38 The common thread in

Ninth Circuit "true threat" decisions is the need to demonstrate specific intent to threaten. In 1988,
the Ninth Circuit addressed the issue of threats in United States v. Twine 2> a case involving
conviction for specific telephone threats of rape and kidnapping 20 The court upheld the conviction,
and held that 18 U.S.C. §§ 875(c)’! and 8762 require a showing of specific intent.”> Soon after, in
United States v. Kingﬁ a case involving the alleged mailing of threatening communication, the

Ninth Circuit again held that proof of specific intent is required for conviction.” A final important
feature of Ninth Circuit jurisprudence has been its consideration of the factual context of the alleged

threat %

C. The Failure of the Jury Instructions to Reflect This "True Threat" Standard

$22 Judge Jones's representation of the "true threat" standard has sparked concerns from both sides

of the aisle. Several legal experts fear that the judge interpreted the threats too literally.ﬂ The
American Civil Liberties Union, which authored an amicus curiae brief in the district court
supporting the plaintiffs, has expressed concerns that the decision could serve to prevent other

advocacy groups from expressing their views.”8 In fact, the ACLU plans to join in an appeal, saying
that the decision impinges on the First Amendment guarantee of free speech.? In particular, the



ACLU believes that the standard to limit speech must not be a mere threat, but clear evidence that
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there was intent to carry out the threat.
$23 " Certain aspects of Judge Jones's instructions were consistent with the established case law.
Judge Jones was right to instruct that the standard for a "true threat" evaluates the defendant's
behavior in relation to the circumstances, rather than looking at the defendant's subjective state of

mind.!%! Similarly, the judge noted that the evaluation must consider the actions from the
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perspective of a reasonable person.
24 The judge was also correct, in part, to note the need for the jury to consider the context of the
statement made. The factual context of an alleged threat has been a major focus of the Supreme

Courtg and the Ninth Circuit. E Yet, Judge Jones defined context too broadly such that his
definition clearly abetted the plaintiffs. According to Judge Jones, "The word 'context' means all of

the facts and information that would have been known to the person making the statement, including

the events surrounding each publication of the statement and the reaction of the listeners to it." 105

Judge Jones continued to broaden this definition, "The context in this case may include the other
posters you heard about, other statements and actions by the defendants and others, the history of

anti-abortion violence, and the reactions of the listeners.”g As such, Judge Jones's definition of
context incorporated virtually any event remotely related to the abortion debate and actions
committed by individuals completely unrelated to the defendants.

$25 No other decision has relied on nearly such a vast conception of context. In Watts, for example,

context was limited to a public rally, not to the history of violence against the President.!?’

Similarly, the context used to evaluate the threat in Kelner was limited to Kelner's television

interview and the specific and imminent event of Arafat's visit to New York City.@ By relying on a
definition of context that incorporated virtually any event, past or present, that occurred in the
abortion debate, Judge Jones far exceeded prior restrictions on context.

$26 Another major flaw is Judge Jones's failure to mention the political hyperbole exception to the
jury. An important part of the consideration of context is whether the statement is political
hyperbole, and thus entitled to First Amendment protection. In Watts, the Court overturned Watts's
conviction because it viewed his statement concerning President Johnson as political hyperbole,

hence not a threat.!%’ Kelner reiterated this point, noting that political hyperbole does not fall under

the category of a "true threat."!10 At the very least, the political hyperbole exception merited

consideration by the jury, since the alleged threats revolve around a highly political issue,
111

abortion.

27" Yet another problem lies in the judge's instruction that "[e]ven a statement that is . . .
conditional can amount to a threat in light of the factual context in which the statement was

made."E This assertion that a "conditional" statement can constitute a threat is flawed. In Watts, the
Court held that the "expressly conditional nature of the statement" indicated that Watts did not make

a threat.!!® The Second Circuit reiterated the need for an unconditional statement in Kelner, defining
a threat unprotected by the First Amendment as one "unequivocal, unconditional, immediate, and

speciﬁc.”% Similarly, Judge Cohn wrote in Baker that "only unequivocal, unconditional and
specific expressions of intention immediately to inflict injury may be punished."E

$28  Additional problems arise from Judge Jones's instruction that a statement that is "ambiguous . .

. [or] subtle can amount to a threat."g This instruction stands irreconcilable with Kelner's
requirement that an unprotected threat must be "unequivocal, unconditional, immediate, and

specific."!!7 Likewise, Baker's standard that "only unequivocal, unconditional and specific
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expressions of intention immediately to inflict injury may be punishe conflicts with Judge
Jones's instruction that ambiguous or subtle statements can constitute threats.
$29" The jury instructions further included the troubling statement that "even if [the jurors] believe

that the defendants did not intend the statements to be threatening," 19 the jury can still find the

statements to constitute threats. Judge Jones further stated that the jury "need not find that the
defendants intended to carry out the threat or were even capable of carrying out the threat in order to

find that a statement was, in fact, a threat."!2" These instructions severely conflict with prior court
decisions relying on the "specific intent" element as a safeguard against suppressing protected

speech E In particular, the Ninth Circuit has been clear that intent is essential. Both Twine E and

Kingg held that a showing of specific intent is required for conviction.
$30 A final flaw in the jury instructions is more amorphous: the tone of the instructions stands in
stark tension with the spirit of the "true threat" standard. The Supreme Court and other courts have
been clear that the "true threat" standard imposes a high hurdle. For example, Professor Sally
Greenberg has observed that Baker illustrated the reluctance of courts to punish all but the most

egregious of threats under the "true threat" standard 124 Yet, Judge Jones's language undoubtedly

gave the jury the impression of a far more lenient standard. Certain statements, such as "[e]ven a

t"125 and "even if you

n126

statement that is ambiguous, subtle or conditional can amount to a threa

believe that the defendants did not intend the statements to be threatening, suggest leniency and
excuses to avert First Amendment protection that are absent in prior decisions and hardly reflect the
tenet that all but the most egregious threats receive constitutional protection.

D. Why the "True Threat" Standard Protects the "Nuremburg Files"
$31 Since it appears that Judge Jones misrepresented the "true threat" standard to the jury, the next
logical question is whether the "Nuremburg Files" should be afforded protection under a properly
articulated "true threat" standard. Careful consideration of the standard and the specifics of the
website indicates that the "Nuremburg Files" should receive protection.

$32 A paramount reason for constitutional protection lies in the simple fact that the website never
explicitly communicated a threat. In Baker, the Court determined that since the electronic message
lacked specific language indicating Baker's intention to follow through with the rape, Baker's

statement was protected by the First Amendment.'?” In the words of J udge Cohn, "the constitutional
standard enunciated in Kelner requires, at the very least, that a statement . . . contains some language

construable as a serious expression of an intent imminently to carry out some injurious act."!2® Not
only did the website lack specific language indicating intent to follow through with a threat, but the
website lacked specific language of a threat.

$33 " Indeed, the creators of the "Nuremburg Files" seemed to take great caution to avoid using
language that expresses a threat. The mission statement of the "Nuremburg Files," found on the first
page of the website, stated quite the opposite intention: "The American Coalition of Life Activists
(ACLA) is cooperating in collecting dossiers on abortionists in anticipation that one day we may be

able to hold them on trial for crimes against humanity."g Throughout the website, the operators
reiterated this purpose, with headings such as "We Need Your Help!" and "How You Can Help." 130

$34 " In contrast, all prior cases denying constitutional protection under the "true threat" standard

involved an explicit statement of a threat toward another individual 3! J udge Cohn summarized this
requisite well in Baker, identifying unprotected threats as "unequivocal, unconditional and specific



expressions of intention immediately to inflict injury may be punished."g In fact, courts have even
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invoked the "true threat" standard to protect explicit threats.

$35 " The "Nuremburg Files" website also receives protection under the "true threat" standard

because of the want of a specified target.ﬁ In Baker, Judge Cohn held that the First Amendment
protected Alkhabaz's expressions because they lacked a specific target. Similarly, all decisions
declining protection under the "true threat" standard involved a threat targeted at a specific

individual.!35 At first glance, the target would seem to be the abortion providers listed on the site.
Once again, however, the creators of the site used careful language to avoid listing the doctors in a
manner that constituted a threat against them. The website did not purport to communicate with
these abortion providers; rather, the website sought to communicate with individuals sympathetic to
their cause. The abortion providers are listed so that they one day can be brought to trial for their

crimes.!3® The website is careful throughout to address all statements to the general population, not

to the abortion providers. For example, the "Nuremburg Files" has a section entitled "How You Can
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Help," which informs readers on how they can help gather evidence on abortion providers.
$36 A final source of protection for the "Nuremburg Files" under the "true threat" standard resides
in the political hyperbole exception. Both Warts and Kelner have instructed that if, after evaluating
the context of the situation, a statement is determined to be political hyperbole, then it falls short of

constituting a threat.!?3 In the absence of an explicit threat, and given the intended persuasive nature
of the website and the inherently political nature of the abortion debate, the content of the
"Nuremburg Files" stands much closer to being political hyperbole than to constituting a threat.

IV. THE "NUREMBURG FILES" AND THE INCITEMENT STANDARD
37 Although the "Nuremburg Files" should receive protection under the "true threat" standard, the
website is not necessarily bereft of First Amendment concerns. Another standard for First

Amendment scrutiny, the incitement standard, may merit consideration. 13_9 In the same term the
Court created the "true threat" standard in Watts, it articulated the incitement standard in

Brandenburg v. Ohio 140 This Part looks at the incitement standard, as developed by Brandenburg
and its progeny, to determine whether the "Nuremburg Files" warrants constitutional protection.

A. The Incitement Standard
38 The Supreme Court first established the incitement standard in Brandenburg,ﬂ a case

reviewing the conviction of a Ku Klux Klan leader under the Ohio Criminal Syndicalism statute!*

after he made several hateful remarks at a televised rally.ﬁ Reversing his conviction and striking
down the statute, the Court created the incitement standard:

[T]he constitutional guarantees of free speech and free press do not permit a State to
forbid or proscribe advocacy of the use of force or of law violation except where such

advocacy is directed to inciting or producing imminent lawless action and is likely to
w144

incite or produce such action.

As such, the Court drew a critical distinction between the "mere advocacy of violence" and
n145

"incitement to imminent lawless action.
§39 Although Brandenburg, like Watts, was a brief, per curiam opinion, the standard articulated
therein has become a cornerstone of First Amendment jurisprudence. Brandenburg substantially

revised! 40 freedom of speech scrutiny by eliminating Justice John Marshall Harlan's distinction
147

between "good" and "bad" advocacy of unlawful conduct in Dennis v. United States~' and adopting



a formulation that more closely mirrored that of Justices Oliver Wendell Holmes's and Louis D.
148

Brandeis's dissents, complete with the imminence requirement.

40 Subsequent Supreme Court applications of the incitement standard have stressed the imminent

lawless action requirement and indicated that the standard imposes a lofty hurdle to overcome. In

149

1973, the Court applied the incitement standard in Hess v. Indiana,”” a ruling which reinforced

Brandenburg's causation principle. 150 Gregory Hess was convicted for violating an Indiana

151

disorderly conduct statute_~" when he proclaimed to a crowd, "We'll take the f****** street later,"

after the police tried to break up an antiwar demonstration.>2 The trial court applied Brandenburg
and found that Hess's speech was "intended to incite further lawless action on the part of the crowd

in the vicinity . . . and was likely to produce such action."!>3 The Court reversed Hess's conviction,
holding that his statement fell short of incitement because it was not directed to any person or group

154

of persons, and therefore it was not advocating any action,_>~ and because his words were not

intended to produce, or likely to produce, imminent disorder./> More specifically, the Court noted

that Hess's words, "We'll take the f****** gtreets later," could be taken, at best, as "counsel for

present moderation" or, at worst, as advocating "illegal action at some indefinite future time."13°

According to the Court, neither of these interpretations was sufficient to constitute a present threat of
157

imminent disorder.

41 The Court again applied the incitement standard in NAACP v. Claiborne Hardware

Company 158 During a civil rights boycott, Charles Evers, the Field Secretary of the NAACP,

allegedly threatened violence against boycott breakers 159 The Court held that Evers's speeches did
not transcend the bounds set forth by Brandenburg because he was making an impassioned plea for

black citizens to unify.@ Moreover, the Court noted such appeals are naturally spontaneous and

emotional.®! Unless these appeals incite lawless action, they receive First Amendment
162

protection.

2 Lower courts have been rather reticent to further develop the incitement standard. In particular,

the Ninth Circuit has offered very little guidance.g The Ninth Circuit's main pronouncement on the

incitement standard came in United States v. Medenbach,}%* a ruling that mainly reiterated
Brandenburg's holding. Among the issues in that case was a challenge to a magistrate's pretrial
detention order based on the fear that the defendant posed a risk to the safety of other persons

because he acknowledged intimidation practices, made references to "Ruby Ridge" and "Waco,

Texas," and would not follow the conditions of his release.ﬁ The defendant alleged that this order
violated his constitutional rights by punishing him for the "mere advocacy of unpopular political

beliefs." ﬂ After reviewing the record, which included evidence that Medenbach armed his forest
campsite with extensive explosives and that he had warned Forest Service officers of potential
armed resistance, the Ninth Circuit concluded that Mendenbach's statements evinced the type of
incitement to imminent lawless action that is not protected by the First Amendment under
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Brandenburg.

B. Why the Incitement Standard Protects the "Nuremburg Files"

3 Since the plaintiffs never alleged that the defendants' actions constituted incitement, Judge

Jones instructed the jury to ignore the incitement standard 168 Therefore, the next logical question
asks whether, under Brandenburg, the "Nuremburg Files" would receive constitutional protection.
An examination of this standard leads to the conclusion that the "Nuremburg Files" website still
receives protection.



44 Courts have typically construed the Brandenburg test as requiring the fulfillment of three
elements: (1) the speaker subjectively intended incitement; (2) in context, the words used were

likely to produce imminent lawless action; and (3) the words used by the speaker objectively

encouraged and urged incitement.!%° While the "Nuremburg Files" arguably satisfies the first and
third elements, it does not satisfy the second element.

45 Herein lies the main reason why the website receives protection under the incitement standard.
Since Brandenburg, courts have regarded "imminent, lawless action" as the primary focus of the

incitement standard.!’° Yet, any incitement that potentially resulted from the "Nuremburg Files" did
not imminently follow the posting of the website. As held in Hess, a delay in time defeats
imminence. In Hess, the Court regarded the words of the defendant as, at worst, advocating "illegal
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action at some indefinite future time. As a result, the words failed to constitute a present threat

of imminent disorder.!”? Although violence occurred against abortion providers, that violence took
place well after the creation of the "Nuremburg Files." Under Hess, this delay between the posting
of the website and any resulting lawless action frees the website of incitement concerns.

%46 Moreover, Brandenburg created a speaker-audience relationship that is analogous to that of a
principal and agent, as liability only attaches when the speaker knows the audience will act as a

result of the speech and intends that it should do so.ﬁ Under such circumstances, and given the
imminence requirement, the audience can be said to be acting under the direction of the speaker and

in fulfillment of the speaker's will.ﬁ Yet with a website, the existence of a similar speaker-audience
relationship simply does not exist. The creators of the website were not engaging in a conversation
with specific individuals, since they did not know exactly who would be viewing the website and
anyone with Internet access could read their postings.

V. CONCLUSION
47 A lenient "true threat" standard, such as the one articulated by Judge Jones, poses very serious
dangers to freedom of speech. The ACLU, who submitted an amicus curiae brief in the district court

on behalf of the plaintiffs, agrees that the ramifications of Judge Jones's standard are frightening.! 7>

The standard adopted in this case will undoubtedly guide many future cases involving free speech

on the Internet.!7® If Judge Jones's standard is adopted, the bar for what constitutes a "true threat"

will be lowered significantly. One result could be the chilling of constitutionally protected speech,
177

thereby jeopardizing the free and robust exchange of ideas.

§48 178

Unlike the "true threat" standard, whose cyberspace implications were evaluated in Baker,

the incitement standard has yet to be considered in the context of the Internet.!”® As such, the
incitement standard represents one of the many constitutional inquiries that remains vacuous in the
context of the relatively new phenomenon of cyberspace. While free speech in cyberspace has
received some attention from courts and academia, this attention has largely focused on the need to
regulate obscenity and pornography on the Internet. Yet, no attention has been paid to extending the
incitement standard to cyberspace.

9 While incitement, the "Nuremburg Files" is not the type of incitement that is currently outlawed
under the existing standard. This does not mean that the potential for incitement from the
"Nuremburg Files" is any less real or any more worthy of constitutional protection. Perhaps the flaw
with applying the incitement standard to the "Nuremburg Files" lies not in this particular website but
in the nature of the Internet. It may be that when the Supreme Court developed the incitement
standard in 1973, the justices did not foresee the new demands that the Internet would bring a couple
of decades later. If the incitement standard does not mesh well with cyberspace, the courts need to



modify the standard to adapt to the demands of modern technology. Under the present standard,
however, the website would be afforded protection.
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